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BHUNU J: This is an electoral petition in terms of s 167 of the Electoral Act [Cap. 

2: 13} filed by the losing candidate one Jameson Zvidzai Timba in the National Assembly 

elections held on 31 July 2013 for the Mount Pleasant constituency. The victorious candidate 

one Jaison Passade has opposed and countered the petition by raising five preliminary issues 

by way of exception. 

A meticulous perusal of the petition however, shows that the erstwhile lawyers for the 

petitioner, Atherstone & Cook who filed the petition did a commendable job by their close 

attention to detail, legal provisions and rules of court. This has left counsel for the respondent 

literally scraping at the bottom of the barrel for technical objections with the result that he has 

had to withdraw two of the objections before argument. 

The remaining preliminary issues are as follows: 

1. Whether the petitioner has established a cause of action for the relief sought. 

2. Whether the petitioner has pleaded with sufficient particularity facts to sustain the 

relief sought. 

3. Whether failure to provide security or failure to serve proof of that security is fatal to 

the Petitioner's case. 

I now turn to consider the objectiqns in limine seriatim. 

Whether the petitioner has established a cause of action for the relief sought. 
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elected and a rerun of the National Assembly election for the Mount Pleasant constituency. 

The petitioner's complaints are many and manifold. Some of the complaints make sense 

while others are devoid of merit to form the basis of an electoral challenge in a court of law. 

For instance, his assertion that unknown people bribed others who are not known to anyone 

lacks particularity to warrant objection. The same applies to his other complaints that certain 

electoral malpractices were committed but he does not have the evidence as he is yet to 

obtain such evidence. 

The petitioner's complaint that the electoral authorities failed to provide him with an 

electronic voters' roll has already been dealt with by this Court in judgment number EC 7/13. 

The Court dismissed his complaint on the basis that he had consented to the non provision of 

the electronic register until such time that the dysfunctional electronic machines responsible 

for generating such rolls were functional. 

While the bulk of the petitioner's complaints appear vague and based on suspicion, 

rumour and hearsay, he is on solid ground when he alleges that constituency boundaries were 

unconstitutionally altered. That allegation undoubtedly establishes a valid cause of action 

with the potential of rendering an undue return if proven. Without any further ado, it is of 

vital importance that he be granted an opportunity to demonstrate and prove what he alleges 

in this respect. 

Whether the petitioner has pleaded with sufficient particularity facts to sustain the 

relief sought. 

This objection is tied up to the above issue. Once it is established that the petitioner 

has a valid cause of action it follows that the cause ofaction is specific and particular. 

Whether failure to provide security or failure to serve proof of that security is fatal to 

the Petitioner's case. 

Section 168 (3) and (4) require the petitioner to pay to the Registrar security for costs 

in cash or by recognisance in an amount prescribed by the Commission in consultation with 

the Chief Justice. 



"168 

(3) Not later than seven days after the presentation of the election petition, security of an 
amount fixed by the Registrar of the Electoral Court, being not less than the amount 
prescribed by the Commission after consultation with the Chief Justice, for the payment 
of all costs, charges and expenses that may become payable by the petitioner-

(a) to any person summoned as a witness on his or her behalf; and 

(b) to the respondent; 

shall be given by or on behalf of the petitioner. 

( 4) Security given in terms of sub( s) (3) may be by recognizance entered into by the 
petitioner and sureties not exceeding four in number in a form approved by the Registrar 
ofthe Electoral Court, which recognizance shall be signed in the presence ofthe Registrar 
of the Electoral Court or a magistrate." 

Section 170 of the Act then provides for the respondent's right to object to the security 

provided by the petitioner. It reads: 

"170 Respondent may object to security provided 

(1) The respondent may, by notice in writing served upon the petitioner, within such 
period as may be prescribed in rules of court, object to any recognizance given in 
terms of section one hundred and sixty-eight on the ground that-

(a) the sureties or any of them are insufficient; or 

(b) a surety is dead or cannot be found; or 

(c) the recognizance has not been signed by the person named therein; or 

(d) the recognizance is otherwise invalid or defective. 

(2) An objection in terms of subsection (1) shall be heard and decided by the Electoral 
Court and if the objection is allowed-

(a) the petitioner may, within a further period to be fixed by the Electoral Court not 
exceeding ten days, remove the objection by a deposit of such sum of money as may 
be considered necessary by the Electoral Court to make the security sufficient; 

(b) if the petitioner does not remove the objection in the manner specified in paragraph 
(a), no further proceedings shall be heard on the petition. 
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(3) If on the expiration of the period all;;~~Cfui. making objections no objection had 

been received, or after an objection is made the sufficiency of the security is 
established, the petition shall be deemed to be at issue." 

On a proper reading of the two sections it is clear to me that the intention of the 

legislator was to compel the petitioner to pay to the Registrar security for costs in an amount 

not less than that prescribed by the Commission in consultation with the Chief Justice with an 

option to provide recognisance equivalent to that amount. 

Where the Petitioner chooses to pay the amount m cash as determined by the 

Commission in consultation with the Chief Justice within the prescribed time limit he 

discharges his obligation upon payment of that amount to the registrar and the sufficiency of 

security ceases to be at issue at that stage. 

Where however, the petitioner chooses to provide recogmsance instead of paying 

cash, s 170 comes into play and the sufficiency of security remains in issue with the 

Respondent being accorded the right to challenge the sufficiency of the security provided by 

the petitioner in the form of recognisance. This is perfectly reasonable because the 

recognisance provided might be insufficient, unavailable, encumbered or the surety might be 

dead. To avert such dangers the section requires the petitioner to serve the respondent with 

notice of the provision of such recognisance to enable him to weigh his options and protect 

his interests. 

The section does not bind a petitioner who has paid cash in the required amount 

because it does not say so. This is because where payment has been made in the required 

amount there is no danger of him making an under payment or causing any prejudice in 

relation to the payment of the prescribed amount. 

The mere fact that the grounds of objection are limited to recognisance means that 

where security has been paid in the prescribed amount the respondent has no right of 

objection. For that reason the law maker saw no reason for the Petitioner to be notified of 

such payment in circumstances where he can do nothing about it. I therefore come to the 

conclusion that the petitioner having paid the prescribed security in cash he was not legally 

obliged to serve notice of such payment on the respondent. 

For the foregoing reasons it is accordingly ordered: 

1. That the objections in limine raised by the Respondent be and are hereby dismissed 



2. That the matter be and is hereby ordered to proceed to trial. 

3. That the papers, filed so far be and are hereby to stand as summons and pleadings 

with parties being granted leave to file any supplementary pleadings. 

4. That the parties shall hold a pre-trial conference in terms of r182 and shall file a joint 

PTC minute no later than close of business on Wednesday 11 December 2013 . 

5. That costs shall be costs in the cause. 

Maunga Maanda & Associates, the petitioner's legal.practitioners. 
Mandizha and Company, the respondent's legal practitioners. 




