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MA VANGIRA J: In the harmonised elections of 31 July 2013 for the Republic of 

Zimbabwe, the applicant was the losing Movement for Democratic Change-T, commonly 

referred to as MDC-T, National Assembly candidate for the Mt. Pleasant constituency. He 

has filed a petition which is pending before this court. His application in the instant matter is, 

as described in his heads of argument. ··primarily to open sealed boxes and packets and 

inspect electoral records for the purpose of his pending petition. For completeness of this 

judgment the full text of the order that he seeks in casu reads:-

"WHEREUPON, after hearing Counsel and reading documents, it is ordered that 

1. On or before ........ am/pm on ..... August 2013, respondent shall deliver or cause 
to be delivered all records relating to Mt Pleasant Constituency in the 2013 
general election under his custody or control including:-

1.1 all closed and sealed ballot boxes, sealed cardboard boxes and sealed packets, 
referred to in section 70(1 )(a) of the Electoral Act [Chapter 2:13]. 
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1.2 All sealed packets referred to in section 70( 1 )(b) of the Electoral Act [Chapter 
2:13]; and 

1.3 Any closed and sealed ballot box or packet referred to in section 70(1 )(c) of 
the Electoral Act [Chapter 2: 131; from all the polling stations, ward collation 
centres and constituency command centre therein listed in Annexure 'A', to 
the Registrar at the High Court in Harare. or any other suitable venue in 
Harare agreed in writing by the parties and approved by a Judge; all being 
clearly labelled with their contents and the date of the election to which they 
relate in accordance with section 70(1 )(2) of the Electoral Act [Chapter 2: 13). 

2. Respondent shall notify Applicant when he is making such deliveries to enable 
Applicant to record the condition of the boxes et cetera when they arrive, whether 
by photograph, video, or other means. 

3. Within .. 00 Hours of grant/service of this Order, Respondent shall give Applicant 
contact details for both other candidates for Mount Pleasant in the 2013 general 
elections for the National Assembly: and Applicant shall then promptly notify 
them of his inspection and that they may be present in person or through a chief 
election agent, legal practitioner or both. to observe but not interfere with the 
inspection. 

4. Respondent shall inform the Chairperson of the Zimbabwe Electoral Commission 
of the inspection, and arrange for members of his staff and/or Presiding Officers to 
observe it. 

5. At 00 .. 00 .. am/pm on .... 00. August 2013 or as soon as possible thereafter, 
Respondent shall unseal all boxes in the presence of Applicant, his legal 
practitioner/s, and /or assistants. who may forthwith thereafter open any box or 
packet and inspect any record therein; making all such notes copies, scans or other 
record of what they find as they deem fit. 

6. Any Presiding Officer present or other witness to the original sealing may be 
asked to identify any seal on a box or packet before it is opened. 

7. Applicant may have any Commissioner of Oaths and/or Notary present to certify 
such copies as he deems fit. 

8. Any interested party duly observing the inspection may request a copy of any 
copy of a document that Applicant makes: and this shall be provided as soon as 
reasonably practicable thereafter provided that 

(a) this does not interfere with or delay Applicant's inspection; and 
(b) the requesting party has paid the reasonable costs of the copy. 

9. All parties shall ensure that he way in which any particular voter has voted shall 
not be discovered during the inspection nor until it has been proved that he or she 
has voted and his or her vote has been declared invalid by this Court. 
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11. After Applicant completes inspection, all records shall forthwith be resealed in 
their prescribed bundles, boxes and packets, et cetera, as before, in clearly 
labelled and tamper-proof boxes or packets and with their original wrapping also 
enclosed. 

12. Respondent will provide numbered new Truseal tags or similar for the resealing 
and any other material required, or Applicant by agreement will provide tamper
proofbags and permanent markers for re-sealing. 

13. Respondent and Applicant shall invite any parties present to note the serial 
numbers of the new Truseal tags and to sign any other new seal. 

14. Respondent shall thereafter deal with all the sealed boxes and packets m 
accordance with section 70( 4) ofthc Ucctoral Act I Chapter 2: 13]. 

15. Respondent shall within 3 hours of the grant/service of this Order provide 
Applicant free of charge with an electronic copy of the voters rolls for Wards 7 
and 17 in the Mount Pleasant Constituency as used in the election on 31 July 
2013, in a format that allows its contents to be searched and analysed, in 
accordance with section 21 of the said Act. 

16. The costs hereof are reserved''. 

At the hearing of this application Mr Maanda for the applicant submitted that the 

applicant no longer seeks the relief sought in para 15 of the draft order. 

The first, second and third respondents oppose the application mainly on the grounds 

that the electoral residue that the applicant seeks, in particular the sealed packets indicated in 

s 70(1) of the Electoral Act, [Cap 2: 13], relates to all the three elections that were conducted 

on 31 July 2013. It is contended that an order by this court allowing the opening of the sealed 

packets will simultaneously be an order allowing the opening of PresidentiaL House of 

Assembly and Local Authority electoral residue as the three elections were harmonised. 

Furthermore, it is contended, this will be in circumstances where neither the Presidential nor 

the Local Authority elections are at issue and where none of the requisites for the unsealing 

of residue relating to those elections have been met. Furthermore, with regard to the 

Presidential election residue, this court would have no jurisdiction or power thereto as such 

power only vests in the Constitutional Court. 
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The fourth respondent denies the existence of any alleged massive irregularities and 

malpractices. He also denies perpetrating or benefitting from any such alleged irregularities 

and malpractices. Like the first, second and third respondents, the fourth respondent also 

prays for the dismissal of the application. However. the first second and third respondents 

pray that there be no order as to costs on the basis that the question upon which dismissal is 

urged relates to a lacuna in the Jaw. The fourth respondent on the other hand prays for a 

dismissal with costs on the higher scale. 

Our Jaw, as encapsulated ins 38 ofthe Electoral Act, !Cap 2:13] as read with s 144 of 

the Constitution of Zimbabwe, provides for the harmonisation of eJections to the office of 

President, to Parliament and to Local Authorities. The law provides for such elections to be 

held simultaneously. This is ~hat happened on 31 July 2013. 

In the first, second and third respondents· opposing affidavit deposed to by the 

Chairperson of the Zimbabwe Electoral Commission. she states that in practical terms the 

above cited provisions of the law denote that in each polling station on the day of the 

elections there will be in use by the Commission one copy of the voters roll for the joint 

purposes of the Presidential, Parliamentary and Local Authority elections. She also states that 

a similar situation pertained to all the protocols kept by the Commission in each polling 

station relating to all three elections and reflecting, inter alia, the number of turned away 

voters and the reasons thereof and the number of assisted voters. 

She further states that the harmonisation or the elections has therefore concurrently 

meant the harmonisation of some of the election residue in those elections. 

These being the facts it appears to follow that the granting of the order sought herein 

by the applicant will result in the accessing of not only election residue pertaining to the 

election being contested by the applicant in the pending petition that being the Mt. Pleasant 

House of Assembly election. It will also result in the accessing of the residue pertaining to 

the other elections for which there is not before this court any pending petitions. In any event, 

any challenge or petition regarding the Presidential election would be a matter for which only 

the Constitutional Court would have jurisdiction. Any accessing of election residue pertaining 

to the Presidential election could only thus he by way or an appropriate order granted by such 

court. The fact that residue for the other elections in respect of which there are no pending 

petitions may have survived the destruction provided for in s 70(3) of the Electoral Act up to 

this stage merely because of the applicant's pending petition does not appear to save the day 

for the applicant. Mr Maanda's submission wherein he sought to clothe this court with the 
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power to grant the order sought herein ldet5f5itt,?~t{~~~~fJ~:\';~c'es'Sin? of other residue over 

which there are no pending petitions arlctparriCU'Jar1)1'afscrtnaf"over which this court would 

have no jurisdiction is thus untenable in my view. Section 70(3) of the Electoral Act provides 

in para (a) for the destruction of election residue of an election in respect of which no election 

petition has been lodged, not earlier than the fourteenth day after the end of the election 

period. 

The unchallenged situation pertaining in casu therefore is one where the residue that 

the applicant seeks access to is closed and/or sealed in together with, or also pertains to, other 

Mt. Pleasant constituency elections including those in respect of which there are no pending 

petitions. Furthermore, as regards the Presidential election this court would in addition, have 

no jurisdiction to make any order that impacts on residue pertaining to the same. The fact that 

the residue has no use any more for the purposes of the Presidential and Local Authority 

elections and that such residue has only survived thus far because of the applicant's pending 

petition, does not, in my view, render such residue a ''free for all" commodity. 

Mr Maanda submitted that the Zimbabwe Electoral Commission ought not be allowed 

to cite its own maladministration in opposition to the application. Such maladministration, he 

submitted, was reflected in the Commission's conduct of "lumping together" election 

materials or residue and which conduct the Commission now cites in opposing the 

application and thereby frustrating candidates' ability to challenge an electoral result. He 

submitted that if the Commission put the election papers or residue together, then it must put 

in place administrative measures for the applicant to access the materials. 

It is stated in the opposing affidavit deposed to by the second respondent, that the 

harmonisation of the elections in Zimbabwe has concurrently meant the harmonisation of 

some of the election residue in those elections. Electoral residue as is specified in s 70( 4) of 

the Electoral Act with respect to the Presidential election can only be accessed upon an order 

to that effect being made by the Constitutional Court and even then only where there is a 

pending Presidential election petition before the Constitutional Court. In the case of Morgan 

Tvvan;;iraiv Chairperson of' the J:'lectoral Commission and -1 Ors, EC 6/2013, BHUNU J 

stated at pp 3 to 4 ofhisjudgment as follows:-

" ....... It is common cause that the Llcctoral Court is a creative of statute. 1t has no 
inherent jurisdiction of its own. Its jurisdiction is strictly to be found within the 4 
corners of the enabling statute, that is to say, the Electoral Act [Cap 2: 13] as read with 
the Constitution. The Constitution being the supreme law of the land takes precedence 
and supersedes any other laws. Section 167(2)(b) of the Constitution provides that: 



'Subject to the Constitution, only the Constitutional Court may-
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(b) hear and determine any disputes relating to election to the office of 
President' 

What the applicant is doing is to call upon the Electoral Court to determine a dispute 
concerning the gathering of evidence and information relating to the election of the 
respondent to the office of president. The request is contrary to law and patently 
unlawful. The section is couched in simple grammatical terms admitting of no other 
interpretation. It expressly prohibits the Electoral Court or any other court except the 
Constitutional Court to hear and determine any disputes relating to the election of the 
President. It is framed in peremptory terms constituting a prohibition thereby 
admitting no exception or discretion on the part of this court. 

The applicant's attempt to found jurisdiction for this Court in terms of the Electoral 
Act is misplaced as the Constitution is supreme.It is absurd to suggest that the Jaw 
maker could have contemplated that different aspects of the Presidential Election 
Petition should fall to be determined in two diiferent courts .... " 

In casu the applicant seeks access to the election residue pertaining to the Mr Pleasant 

constituency House of Assembly elections. An order by this court granting him such will of 

necessity also result in access to election residue pertaining to the Presidential and Local 

Authority elections. This is so by virtue of the ''harmonised" nature of the residue as already 

discussed earlier. Such an order would therefore effectively be one that besides granting 

access to the House of Assembly residue, would also have the effect of attaining a result that 

is beyond or outside this Court's jurisdiction. This court has no jurisdiction to grant an order 

that has the effect of simultaneously allowing for the opening of closed and/or sealed ballot 

boxes and/or packets with PresidentiaL House of Assembly and Local Authority electoral 

residue. 

It is also pertinent, as contended by the respondents, that order sought herein, if 

granted, would simultaneously be an order allowing the opening of Presidential, House of 

Assembly and Local Authority election residue in circumstances where neither the 

Presidential nor the Local Authority elections are at issue and none of the requisites for the 

unsealing of residue relating to those two elections have been met. 

It is also stated in the opposing affidavit that due to the harmonised nature of the 

elections, the various functionaries of the commission, in the presence of all interested 

parties, sealed the packets referred to in s 70( 1) of the Electoral Act in one ballot box which 

ballot box may have related to any of the three elections and not necessarily the House of 
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Assembly election that the applicant is challenging. Furthermore, most of the said packets 

were sealed in Presidential ballot boxes. The first, second and third respondents' concern as 

to how the applicant, if granted the order sought, would be able to effect the order without at 

the same time unsealing ballot boxes for elections that arc not the subject of any legal 

challenge or any order of court for their unsealing is a real and valid concern. For, this court 

being a creature of statute, cannot issue an order whose effect it has no jurisdiction to grant. 

This is the lacuna in the law which the said respondents refer to. Mr Maanda's submission 

that there is no lacunain the sense contended is in my view. short sighted and a blinkered 

interpretation or view of the law. 

In the result, because of the said lacunain the law, this court's hands are not at liberty 

grant the order sought for the reasons discussed above. This is so in my view despite the fact 

that it may be true that with respect to the Presidential election, as the Presidential election 

petition was resolved by the Constitutional Court and is therefore no longer pending, an order 

can no longer be sought for electoral residue in respect thereof' from the Constitutional Court. 

Jurisdiction cannot be conferred on this court, which is a creature of statute and has no 

inherent jurisdiction, by way of deduction by reason of the state of or the lacuna in the law. 

The application is consequently dismissed. There is no order as to costs for the reason 

that the failure of this application is due to the said lacuna in the law. 
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