2023 LLABOUR AMENDMENT

No. 11

ZIMBABWE

ACT

To provide for the amendment of, the Labour Act [Chapter 28:01], and to
provide for matters connected to or incidental to the foregoing.

ENACTED by the Parliament and the President of Zimbabwe.
1 Short title
ThisAct may be cited as the Labour Amendment Act, 2023.
2 Amendment of section 2 of Cap. 28:01
Section 2 (“ Interpretation”) of the Labour Act [Chapter 28:01] (hereinafter called

the “principal Act”) is amended by insertion of the following definitions —

“*gender-based violence and harassment” means violence and harassment
directed at persons because of their sex or gender, or affecting persons
of a particular sex or gender disproportionately, and includes sexual
harassment;

“violenceand harassment” in the context of section 6(3) and section 8 refers
to arange of unacceptable behavioursand practices, or threatsthereof,
whether a single occurrence or repeated, that aim at, result in, or are
likely to result in physical, psychological, sexual or economic harm,
and includes gender-based violence and harassment;”.

3 Amendment of section 4A of Cap. 28:01

Section 4A (“Prohibition of forced labour”) of the principal Act is amended by
the repeal of subsections (2) and (3) and the substitution of —

“(2) For the purposes of subsection (1) the term “forced labour” shall not
include —

(8 any work or service exacted in virtue of compulsory military service
laws for work of apurely military character;
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(b)
(©

(d)

any work or service which forms part of the normal civic obligations
voluntarily undertaken by the citizens of afully self-governing country;

any work or service exacted from any person as a consequence of a
conviction in a court of law, provided that the said work or service
is carried out under the supervision and control of the Prisons and
Correctional Service or other public authority authorised by law to
rehabilitate offenders and that the said person is not hired to or placed
at the disposal of private individuals, companies or associations,

any work or service exacted by a public authority in virtue of any
law in cases of emergency, that is to say, in the event of war or of a
calamity or threatened calamity, such as fire, flood, famine, earthquake,
epidemic, pandemic or epizootic diseases, invasion by animal, insect or
vegetable pests, and in general any circumstance that would endanger
the existence or the well-being of the whole or part of the population:

Provided that the law in virtue of which such work or service is exacted
must set forth the circumstances in which its application is reasonably justifiable,
berestricted in its application to the period of the emergency or itsimmediate after-
math, and require that any work or service exacted be strictly proportionate to what
is needed to meet the emergency in question;

()

(f)

minor communal servicesof akind which, by virtue of being performed
by the members of the community in the direct interest of the said
community, are considered after consultation with the members of that
community or their direct representativesto be normal civic obligations
incumbent upon such members; or

labour required of any person while he or she is lawfully detained
which, though not required in consequence of the sentence or order
of a court—

(i) isreasonably necessary in the interests of hygiene or for the
maintenance or management of the place at which he or sheis
detained; or

(ii) ispermitted in terms of any other enactment.

(3) Any person who contravenes subsection (1) shall be guilty of an offence
and liable to a fine not exceeding level 12 or to imprisonment for a period not

exceeding ten years or to both such fine and such imprisonment.”.

4 Amendment of section 5 of Cap. 28:01

Section 5 of the principal Act (“ Protection of employees against discrimination™)
is amended by the repeal of subsection (2a) and the substitution of —

“(2a) Every employer shall pay equal remuneration to male and female
employees for work to which equal value is attributed without discrimination on

the grounds of sex or gender.”.

5 Amendment of section 6 of Cap. 28:01

Section 6 (“Protection of employees’ rights to fair labour standards’) of the
principal Act is amended by the insertion after subsection (2) of the following
subsections —

“(3) No person shall directly or indirectly act in a manner that amounts to

@

violence and harassment towards another person at the workplace including any
action in the course of, linked with or arising out of work—

in the workplace, including public and private spaces where they are
aplace of work;
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(b) inplaceswheretheworker ispaid, takesarest break or ameal, or uses
sanitary, washing and changing facilities;

(c) duringwork-relatedtrips, travel, training, events or workpl ace organised
social activities;

(d) through work-related communications, including those enabled by
information and communication technologies,

(e) inemployer-provided accommodation; and
(f)  when commuting to and from work.

(4) Any person who contravenes subsection (3) shall be guilty of an offence
and liable to a fine not exceeding level 12 or to imprisonment for a period not
exceeding ten years or to both such fine and such imprisonment.

(5) Notwithstanding anything to the contrary in an employment code or the
conditions of servicefor the employee concerned, any employee who isfound after
due enquiry by the employer to have engaged on abalance of probabilitiesin any of
the acts for which the employee may be charged for an offence under subsection (4)
shall be justifiable grounds for dismissal for that employee whether that employee
has been prosecuted or not.”.

6 Amendment of section 8 of Cap. 28:01
Section 8 (“Unfair labour practicesby employer”) of the principal Act isamended
by the insertion after paragraph (h) of the following paragraph—
“(i) any employer who engages in any of the action prohibited in section
6(3), (4) or (5).".
7 Amendment of section 11 of Cap. 28:01

Section 11 (“ Employment of young persons’)(5) of the principal Act isamended
by the deletion of “level 7" and “two years’ and the substitution of “level 12" and “ten
years’ respectively.

8 Amendment of section 12 of Cap. 28:01
Section 12 (“Duration, particulars and termination of employment contract) of

the principal Act is amended by the repeal of subsection (4a) and the substitution of
the following—

“(4a) A contract of employment may be terminated only, on the part of an
employee, by hisor her resignation or retirement, and in the following cases on the
part of an employer—

(8 by mutual agreement in writing;

(b) for the breach of an express or implied term of contract, upon such
breach being verified after due inquiry under an applicable employment
code or in any other manner agreed in advance by the employer and
employee concerned.”.

9 New sections substituted for section 12C of Cap. 28:01

Section 12C (“Retrenchment and compensation for loss of employment on
retrenchment or in terms of section 12(4a)”) of the principal Act is repealed and the
following is substituted —

“12C Retrenchment and compensation for loss of employment on
retrenchment

(1) In this section—
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“capacity to pay”, in relation to an assessment of an employer’s

capacity to pay a minimum or an enhanced retrenchment
package, shall not be deemed to be affected by any action
of theemployer donein contemplation of retrenchment that
diminishes or apparently diminishes his or her capacity to
pay aminimum or an enhanced retrenchment package, and
includes any action done at any time up to twelve months
before the retrenchment;

“employer” for the purposes of this section includes any person,

entity or trust that is a successor to the employer, whether
domiciled in Zimbabwe or not;

“retrench”, with reference to the date on which an employment

contract is terminated for the purpose of retrenchment,
means any date specified by the employer that is not earlier
than the date on which the employer lodges written notice
of retrenchment in terms of subsection (3)(a) and not later
than the date on which the employer lodges written notice
of retrenchment with the Retrenchment Board in terms of
subsection (5) (and in the absence of such specification,
the latter date shall be presumed to have been the intended
date).

(2) Unless better terms are negotiated and agreed between
the employer and the employee or employees concerned or their
representatives —

@

(b)

aminimum retrenchment package shall be payable by the
employer as compensation for retrenchment not later than
daysfrom the date on which the retrenchment takes effect,
unless the affected employees agree to a longer or shorter
or staggered period of payment of the package; and

if the employees concerned or their representatives, having
alegedthat theemployer hasthecapacity to pay anenhanced
retrenchment package,and having satisfied the Retrenchment
Board to that effect, the enhanced retrenchment package
shall be payable with effect from the notification of the
Retrenchment Board's decision.

(3) An employer who intends to retrench any one or more
employees or has negotiated with his or her employees a retrenchment
package better than the minimum retrenchment package (hereafter called
the “agreed retrenchment package”) shall —

(a)

give fourteen days written notice—

(i) of theintention to retrenchin the absence of an agreed
retrenchment packagetotheworkscouncil established
for the undertaking or, if there is no works council
established for the undertaking concerned or if a
majority of the employees concerned agree to such a
course, to the employment council established for the
undertaking or industry; and

(ii) of suchintention or the agreed retrenchment package,
as the case may be, to the Retrenchment Board; and
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(iii) of theintentionto retrench in the absence of an agreed
retrenchment package to the employee or employees
concerned;

(b) inthe absence of an agreed retrenchment package, provide
theworkscouncil or employment council, asthecasemay be,
and the Retrenchment Board with detail sof every employee
whom the employer wishes to retrench and of the reasons
for the proposed retrenchment.

(4) Wherenegotiationsfor aretrenchment package better thanthe
minimum retrenchment package are undertaken after the notice given to
the Retrenchment Board under subsection (3)(a)(ii) and an agreement is
secured (includingthedateor dateswhenit shall bepaidtotheempl oyees),
any payments required to be made in terms of the retrenchment package
must be made on the day or days so agreed and the signed retrenchment
package shall be notified in writing in accordance with subsection (5)(a)
to the Retrenchment Board no later than the end of the notice period or
seven days thereafter.

(5) Nolater than fourteen dayswhen any employeeisretrenched,
the employer shall notify the Retrenchment Board —

(@) of thefact and the particulars of any agreed retrenchment
package, if any (in which event the Retrenchment Board
15 will no later than fourteen days from the date of when
the employer notified the Board issue to the employer a
certificate (hereinafter called a “notification certificate™) to
thateffectifis satisfied that the agreed retrenchment package
isindeed better than the minimum retrenchment package);
or

(b) in the absence of an agreed retrenchment package, of the
fact that the minimum retrenchment packageisbeingoristo
be paid, together with detail s of every retrenched employee
(in which case the Retrenchment Board will no later than
fourteen days from the date of when the employer notified
the Board issue to the employer a notification certificate to
that effect):

Provided that—

(i) if an employer does not comply with
this subsection, the full amount of the
monies and other benefits pursuant to the
agreed retrenchment package or minimum
retrenchment package, as the case may be,
shall vest (notwithstanding any provision for
staggering the payment thereof) in the affected
employee, employeesor their representatives
on the 21st day after the employee or
employees concerned or any of them are first
retrenched and the employee, employees or
their representatives may proceed to enforce
the package in terms subsections (6) and (7);

(i) where the Retrenchment Board issues a
certificate under paragraph (a) or (b) it shall
post acopy of it onany actual or virtual notice
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board of the Retrenchment Board for aperiod
of not less than seven consecutive days,

(iii) if thereisaquestion in any judicial or other
proceedings whether the Retrenchment
Board issued a notification certificate to the
employer, an affidavit by the employer to
the effect that he or she notified the Board in
compliance with paragraph (a) or (b) shall be
prima facie proof to that effect.

(6) If it is aleged by any employee or employees or their
representatives that any agreed retrenchment package or minimum
retrenchment package hasnot been paid withinthetimeor timesstipul ated
or agreed, such employee, employeesor their representativesmust, before
proceeding to enforce the package in terms of subsection (7), satisfy the
Retrenchment Board to that effect in the form of an affidavit in which
the extent of non-compliance shall be clearly set forth, whereupon the
Retrenchment Board shall notify the employer of theallegationinwriting
and afford him or her an opportunity to make representationsto the Board
inwriting in rebuttal of the allegation, and if no such representations are
received or the Board is satisfied that compliance has not been made
with the minimum or agreed package, the Board shall issue a certificate
(hereinafter called a “non-compliance certificate”) to that effect in which
the extent of non-compliance shall be clearly set forth.

(7) Upon issuance of the notification certificate, the retrenchment
package to which the certificate relates, shall be binding on the employer
and the employee or employees concerned, and the package shall be paid
(subject to proviso (i) to subsection (5)) in accordance with its terms,
failingwhichtheemployeeor employeesconcerned or their representatives
may —

(8 applytotheLabour Courtforanorder enforcingthepackage
on the basis of the non-compliance certificate, for which
purpose the Labour Court shall deem the non-compliance
certificate to be a liquid document, determinable by default
judgment proceedings in the same way as such documents
are determinable in the magistrates courts or High Court;
and

(b) upon obtaining such order, submit for registration acopy of
the order to the court of any magistrate which would have
had jurisdiction to order the payment of the retrenchment
package to which the order of the Labour Court relates had
the matter been determined by it, or, if the amount of the
order exceedsthe jurisdiction of any magistrates court, the
High Court.

(8) Whereadecision, order or determinationhasbeenregisteredin
termsof subsection(7) it shall havetheeffect, for purposesof enforcement,
of acivil judgment of the appropriate court.

(9) Where an employer alleges lack of capacity to pay any part
of the minimum retrenchment package —

(8 the employer shall within fourteen days of any employee

beingretrenched comply with subsection (5)(b) asif reference
to minimum retrenchment package in that provision is
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a reference to the portion of the minimum retrenchment
package that he or she is able to pay not being less than
twenty-five per centumof thetotal package and subsections
(6) and (7) shall apply to that portion accordingly; and

(b) the employer shall apply in writing to the employment
council or theRetrenchment Board, if thereisno employment
council for the undertaking concerned, for exemption from
paying such part of the minimum retrenchment package
in respect of which he or she aleges incapacity to pay,
providing such evidence as is necessary in support of its
application and such additional evidenceastheemployment
council or the Retrenchment Board may require in making
its determination; and

(c) a copy of the application referred to in paragraph (b),
together with the supporting documents, shall be made
available by the employer to the employees concerned or
their representatives.

(10) The employment council or the Retrenchment Board shall
consider the application and make its determination within thirty days of
thedate of receipt of the application and, before making itsdetermination,
the employment council or the retrenchment board shall call ahearing of
the parties.

(12) If the employment council or the Retrenchment Board fails
to make a determination within thirty days as specified in subsection
(20), or if any party isaggrieved by any determination of the employment
council or the Retrenchment Board, the aggrieved party may appeal to
the Labour Court within twenty-one days of the expiry of the said period
of thirty days or of the date of the determination, as may be appropriate.

(12) Anemployer who purportsto retrench any empl oyeewithout
giving notice of retrenchment to the Retrenchment Board in accordance
with subsection (5) shall be guilty of an offence and liable to a fine
not exceeding level 12 or to imprisonment for failure to pay the fine in
full within six months (the reference to an employer for the purpose of
imprisonment shall be areference to any member of the governing body
of acorporate employer).

(13) Whereanemployer givesnoticeinaccordancewith subsection
(3)(@) (iii) that he or she isto pay the minimum retrenchment package,
then upon completion of the steps specified in subsections (4) and (5) and
without prejudice to the payment of the minimum retrenchment package,
it is open to—

(8 any trade union representing retrenched employees or
representative; or

(b) anyretrenchedemployee(if heor sheistheonly retrenchee)
or any retrenched empl oyeeacting withthewrittenauthority
of the majority of any group of retrenched employees.

no later than 60 days from the date of issuance of the notification certificate
under subsection (5), to allege in writing to the Retrenchment Board that
the employer has the capacity to pay an enhanced retrenchment package,
giving particulars of any proof to that effect and specifying the amount
of the enhanced retrenchment package sought.
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(14) The employment council or the Retrenchment Board shall
consider the application and make its determination within thirty days of
thedate of receipt of the application and, before making itsdetermination,
the employment council or the Retrenchment Board shall call a hearing
of the parties at which—

(a) the employer shall disclose its audited financial statements;

(b) the employment council of the Retrenchment Board may
require the employer to respond by way of affidavit to any
specific allegation concerning its ability to pay an enhanced
retrenchment package made by any employee, group of
employees or any representative thereof.

(15) If the employment council or the Retrenchment Board fails
to make a determination within thirty days as specified in subsection
(20), or if any party isaggrieved by any determination of the employment
council or the Retrenchment Board, the aggrieved party may appeal to
the Labour Court within twenty-one days of the expiry of the said period
of thirty daysor of the date of the determination, as may be appropriate.

(16) Any employer who fails to comply within the time specified
by the employment council or by the Retrenchment Board in terms of
subsections (14) and (15) shall be deemed to be guilty of the crime of
contemptof courtcontrary to section 182 of the Criminal Law (Codification
and Reform) Act [Chapter 9:23] and subject to the penalties therefor.”.

10 New section inserted in Cap. 28:01

The principal Act is amended by the insertion after section 12C of the following
section—

“12CC Non-payment of retrenchment package due to fraudulent,
reckless or grossly negligent conduct by employer

(2) If an employer alegesin terms of section 12C (9) partial or
total incapacity to pay the minimum retrenchment packageand it emerges
in the course of proceedings in terms of section 12C (9) and (10) that
there are indications prompting a reasonable suspicion that—

(@ theemployer deliberately stripped the assetsof thebusiness
or otherwise degraded it in contemplation of retrenchment;
or

(b) the business of the employer was or is being carried on—
(i) recklessly; or
(if)  with gross negligence; or

(iti)  with intent to defraud any person or for a fraudulent
purpose;

the Retrenchment Board or the employment council, as the case may be,
having invited the employer concerned to respond to the allegations by
way of affidavit within a specified time, and not having received such
affidavit within the specified time or not being satisfied that the affidavit
constitutesan adegquateresponsetotheallegations, may issueaprovisional
statement setting forth its grounds for believing that the business of the
employer was being carried out in manner described in sub paragraphs
(i), (ii) or (iii), and serve copies of the statement to the employer and to
any employeeor representative of employeeswho requeststhe statement.
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(2) Having received a copy of a provisional statement under
subsection (1)—

(8 any trade union representing retrenched employees or
representative; or

(b) any retrenched employee(if heor sheistheonly retrenchee)
or any retrenched empl oyeeacting withthewrittenauthority
of the majority of any group of retrenched employees;

may on notice to the employer and any person to be named in paragraph
(d), make an application to the Labour Court to seek—

(c) a genera declaration confirming the statement (any
allegation of which the employer may rebut on a balance
of probabilities); and

(d) a specific declaration to the effect that any one or more of
the following—

(i) theemployer;

(if) any named person who is or was an owner, director
or partner of the business or any other named persons
who were knowingly partiesto the carrying on of the
business in such manner or in such circumstances;

shall be personally responsible, without limitation of liability, for the
total amount of the minimum retrenchment package, on the basis of
joint or severa liability or as the court may direct, and the court may
give such further orders asit considers proper for the purpose of giving
effect to the declaration and enforcing the liability, including an order
under paragraph (e):

Provided that every person named under subparagraph (ii) must
be afforded an opportunity by the Labour Court to rebut any allegations
against him or her for the purpose of this paragraph on a balance of
probabilities;

(e) if the general declaration is confirmed and the specific
declaration isgranted, an order may be made by the L abour
Court for payment of the minimum retrenchment package
to every retrenched employee (whether or not he or sheis
aparty to the application), and for the payment of the costs
of the application by the employer or any named person
(the award of which costs shall be at the discretion of the
Labour Court).

(3) If the Labour Court grants the order under subsection (2)(e)
the applicant may submit for registration a copy of the order to the court
of any magi strate which would have had jurisdiction to order the payment
of the retrenchment package had the matter been determined by it, or, if
the amount of the retrenchment package exceeds the jurisdiction of any
magistrates court, the High Court.”.

11 Amendment of section 18 of Cap. 28:01

Section

@
(b)

18 (“Maternity Leave”) of the principal Act is amended by the—

deletion in subsection (1) of “who has served for at |east one year.”;
and

repeal of subsection (3).
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12 New section inserted in Cap.28:01

The principal Act is amended by the insertion after section 18 of following
sections —

“18A Contracts for hourly work

(1) No employer shall engage an employee on terms that the
employee will be paid only for the hours that such employee actually
works —

(8 ontermsthat prohibit such employee from being employed
by another employer or on hisor her own account, duringthe
hours when he or she is not working for the first mentioned
employer;

(b) if theeffect of such contractisthat inany consecutive period
of two months the employee earns less that the minimum
remuneration or wage fixed in a collective bargaining
agreement astheminimum rateof remuneration or minimum
wage for the undertaking or industry, and grade and type of
occupationgoverned by that coll ectivebargai ning agreement,
in which event the employee concerned shall be entitled to
be paid the difference between what he or she has earned
inthat period of two months and one month’sremuneration
or wage;

(c) if such contractsare prohibited by the collective bargaining
agreement governing the undertaking, industry and grade
and type of occupation.”.

13 Amendment of section 25 of Cap. 28:01
Section 25 (“Effect of collective bargaining agreements negotiated by workers
committees”) of the principal Act isamended by the repeal of subsections (2), (3) and
(4) and the substitution of the following subsection —

“(2) Where a collective bargaining agreement negotiated by a workers
committee involves an employer which is astatutory corporation, statutory body or
an entity wholly or predominantly controlled by the State, the Minister responsible
for that body, corporation or entity shall be deemed to be aparty on an equal footing
with such employer and accordingly is a party to the negotiation of such collective
bargaining agreement.”.

14 Amendment of section 25A of Cap. 28:01

Section 25A (* Composition, procedure and functions of works") (5) of the principal
Act is amended by the insertion after paragraph (f) of the following paragraph —

“(g) paid educational leave.”.
15 Amendment of section 28 of Cap. 28:01

Section 28 (“Requirements for formation of trade unions and employers
organizations’) (2) is amended by the deletion of “to an amount not exceeding such
amount as may be specified by the Minister by statutory instrument for the purposes
of this subsection”.

16 Amendment of section 33 of Cap. 28:01
Section 33 (“Application for registration”) of the principal Act is amended —

(@) insubsection (2) by the deletion of “and to state whether or not he or she
wishes to appear in support of his or her representations at accreditation
proceedings’;
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(b) by the insertion after subsection (3) of the following subsection—

“(4) The Registrar shall within sixty days of the receipt of an
application, issue a certificate of registration if the application complies
with the requirements of thisAct:

Provided that if no complianceis madewith this subsection the
applicant may make application in terms of the Administrative Justice
Act [Chapter 10:28] for an order compelling the Registrar to issue a
certificate of registration or to give reasons why the certificate cannot
beissued.”.

17 Amendment of section 34 of Cap. 28:01

Section 34 (“Requirements of application for registration”) of the principal Act
is amended by the insertion after paragraph (e) of the following paragraphs —
“(f) whether the trade union or employers organisation has a head office
at aphysical address;
(g) proof intheform of the minutes of, and aregister of attendance at, a
meeting signed by the participants thereof constituting the leadership
of the trade union, employers organisation or federation thereof.”.

18 New section inserted in Cap. 28:01

The principal Act is amended by the insertion after section 34 of the following
section—

“34A Duty to provide information to Registrar

(1) Every registered trade union, employers organization, or
federation thereof, shall avail to the Registrar—

(a) withinthirty days of receipt of its auditor s report, a certified
copy of that report and of the financial statements;

(b) by the 31st of March of each year, a certified statement by
its secretary, showing the number of membersasat 31st of
December, of the previous year;

(c) within thirty days of receipt of a written request by the
Registrar; anexplanation of anythingrel atingtothestatement
of membership, the auditor’s report or financial statements;

(d) within thirty days of an appointment or re-appointment or
election or re-election of any office bearer, a written return
of his or her name and work address;

(e) withinthirty daysafter any change of addressfor theservice
of documents, a written statement for the new address for
the service of documents.

(2) Where a trade union, employers organisation or federation
fails to comply with subsection (1), the Registrar—

(@) shall by written notice require the trade union, employers
organisation or federation to comply with any provision
of subsection (1) with which it has failed to comply,
within sixty days of the notice, upon expiry of which if no
complianceismadetheRegistrar shall notify thetradeunion,
employers organisation or federation concerned that it has
been suspended for a period not exceeding 60 days from
operating as a registered entity and is therefore prohibited
from benefitting from any check-off scheme or enjoying
the other privileges of an entity registered under thisAct;
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(b) shal upliftthesuspensionassoonascomplianceismadewith

therelevant provision of subsection (1) or if no compliance
ismade by the end of the period of suspension, shall cancel
the certificate of registration of the trade union, employers
organisation or federation and remove its name from the
register if nocomplianceismadewiththerelevant provision
of subsection (1).”.

19 Amendment of section 45 of Cap. 28:01

Section 45 (“Considerations relating to registration or variation, suspension or
rescission of registration of trade unions or employers organisations”) of the principal
Act is repealed and substituted with the following section—

“45 Considerations relating to variation, suspension or rescission
of registration of trade unions or employers organisations

In any determination of the variation, suspension or rescission of
registration of a trade union or employers organisation, the Registrar

shall —
()

(b)

take into account—
(i) representations by —

A. employersand employeeswho might beaffected;
and

B. theMinister; and

C. any member of the public or any section thereof
likely to be affected;

and

(if) the desirability of affording the majority of the
employees and employers within an undertaking
5 or industry effective representation in negotiations
affecting their rights and interests; and

(iii) whether representations made in terms of subsection
(3) of section thirty-nine or at any accreditation
proceedings in terms of section forty-oneindicate
that the trade union or employers organization will
not be substantially representative of the employees
or employers it proposes to represent;

and
ensure compliance with the following requirements —
(i) atrade union shall not represent employers;

(i) an employers organisation shall not represent
employees other than managerial employees;

(iif) the constitution of a trade union or employers
organisation shall not be inconsistent with thisAct.”.

20 Amendment of section 51 of Cap. 28:01

Section 51 (“Supervision of election of officers™) of the principal Act is amended

(a) by the repeal of subsection (1) and the substitution of —
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“(1) Any person directly involved in the election for any office
or post in a registered trade union or employers organisation may
complain in writing to the Minister transmitted through the Registrar
that any such election istainted by fraud, unfairnessor coercion, giving
details of the same in such notice.”;

(b) by the deletion in subsection (2) of the words *Without derogation from
the generality of subsection (1), the Minister may, on the advice of the
Registrar” and the substitution of “Upon due inquiry by the Registrar of
acomplaint, the Minister may, on the advice of the Registrar”.

21 Amendment of section 54 of Cap. 28:01
Section 54 (“Collection of union dues’) of the principal Act is amended by the
repeal of subsections (2), (3), (4) and (5a).
22 Amendment of section 55 of Cap. 28:01
Section 55 (“Minister may regulate union fees”) of the principal Act isrepealed.
23 New section substituted for section 56 of Cap. 28:01

The principal Act is amended by the repeal of section 56 and the substitution of
the following section—

“56 formation of employment councils otherwise than under section
57 and admission of new parties to employment councils
(1) in this section—
“employer member” meansanempl oyersorganisationor federation
thereof;
“employee member” means a trade union or federation thereof.

(2) The employment councils formed under this section shall be
governed by thisAct in every respect asif such employment council isa
statutory employment council.

(3) Any—

(8 employer, registered employers organisation or federation
of such organisations; and

(b) registered trade union or federation of such trade unions;

may, at any time, form an employment council by signing a constitution
agreed to by them for the governance of the council, and by applying for
its registration in terms of section 59.

(4) Thereshall beparity of votesasbetweentheemployer members
and the employee members of an employment council.

(5) The votes of —

(& anemployer member of anemployment council inrelationto
theother employer membersof thecouncil shall beallocated
proportionately according to the number of membersof the
employer member;

(b) anemployeemember of anemployment council inrelationto
theother employeemembersof thecouncil shall beall ocated
proportionately according to the number of membersof the
employee member:

Provided that—
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(i) if the membership of the employee member
is less than the percentage (specified in the
constitution of the employment council) of
all the membership of the employee members
of the employment council, the employment
council must in its constitution allocate a
specified fraction of a vote to the employee
member concerned;

(if) if the membership of the employer member
is less than the percentage (specified in the
constitution of the employment council) of
all the membership of the employer members
of the employment council, the employment
council must in its constitution allocate a
specified fraction of a vote to the employer
member concerned.

(6) Thedistribution of votesin the employment council amongst
thetradeunionsand theempl oyersorganisationsshal | besubject toreview
every twelve months.

(7) If adisputearisesrelating to the number of votesallocated to a
trade union or employers organisation, it shall bereferred to the Registrar
for determination.

(8) Any trade union or employers organisation that is aggrieved
by adeterminationissued by the Registrar in terms of subsection (4) may
appeal to the Labour Court.

(9) Wherethemembership of aparticul ar tradeunion or employers
organisation is not adequate for it to be allocated a seat, it may, at the
discretion of the employment council be admitted as an observer in
employment council meetings.”.

24 Amendment of section 58 of Cap. 28:01
Section 58 (“Constitution of employment councils®) of the principal Act is

amended by the repeal of paragraph (g) and substitution of the following paragraph—

the admission of new partiesto the employment council in accordance
with section 56; and”.

25 Amendment of section 63 Cap. 28:01

Section 63 (“ Designated agents of employment councils™) of the principal Actis
amended —

(a) by therepeal of section(3b) and the substitution of the following sections —

“(3b) Subject to subsections (3c) and (3d) where a designated
agent is authorised to redress any dispute or unfair labour practicein
terms of subsection (3a), no labour officer shall have jurisdiction in
the matter during the first thirty days after the date when the dispute
or unfair labour practice arose, but a labour officer may assume such
jurisdiction (and exercise in relation to that dispute or unfair labour
practice the same powers that a designated agent has in terms of
this section) after the expiry of that period if proceedings before a
designated agent to determine that dispute or unfair labour practice
have not earlier commenced.
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(3c) The Registrar may upon receipt of a complaint from
an interested party or a labour officer, after making due inquiry and
affording an opportunity to the designated agent concerned to make
representations in writing to him or her in response to the complaint—

(@) withdraw the appointment of adesignated agent if thereis
sufficient evidence of failure on the part of the designated
agent to exercise his or her mandate effectively or to
comply with the provisions of thisAct; or

(b) if the complaint isin relation to an ongoing dispute or
unfair labour practice, to the effect that the designated
agent isbeing unduly dilatory in determining the matter or
isotherwise conducting himself or herself in animproper
manner, the Registrar may direct the employment council
to allocate the matter to a different designated agent or
refer the matter to a labour officer.”.

26 Amendment of section 74 Cap. 28:01

Section 74 (“ Scope of collective bargaining agreements”) of the principal Act is
amended —

(@) in subsection (3) by the insertion of the following paragraph after
paragraph (n)—
“(0) negotiation of conditionsfor paid educationa leaveat employment
council.”;

(b) by the insertion of the following subsection after subsection (6)—

“(7) Where a coll ective bargaining agreement being negotiated
involvesan employer which isastatutory corporation, statutory body or
an entity wholly or predominantly controlled by the State, the Minister
responsible for that body, corporation or entity shall be deemed to be
aparty on an equal footing with such employer and accordingly is a
party to the negotiation of such collective bargaining agreement.”.

27 Amendment of section 79 Cap. 28:01

Section 79 (“Submission of collective bargaining agreements for approval
or registration”) of the principal Act is repealed and substituted with the following
section—

“79 Submission of collective bargaining agreements for approval
or registration

(1)After negotiation, a collective bargaining agreement shall be
submitted to the Registrar for registration.

(2) Where any provision of a collective bargaining agreement
appears to the Minister to be —

(& inconsistent with thisAct or any other enactment; or
(b) contrary to public interest:

Provided that the Minister shall in writing specify the issue of
public interest at stake he may direct the Registrar not to register such
collective bargaining agreement until it has been suitably amended by
the parties thereto.

(3) Where acollective bargaining agreement is not registered or
approved in terms of subsection (2) until it has been amended, it shall
be the duty of the parties concerned to negotiate for such amendment
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in absolute good faith and to duly participate in proceedings necessary
therefor, and failure to do so shall constitute an unfair labour practice.”.

28 Amendment of section 81 Cap. 28:01
Section 81 (“ Amendment of registered collective bargai ning agreementsby Minister”)

(1) of the principal Act is repealed and substituted with the following subsection—

“(1) Where a collective bargaining agreement which has been registered
contains any provision which is or has become inconsistent with this Act or any
other enactment, the Minister may direct the parties to the agreement to negotiate
within such period as he may specify for the amendment of the agreement in such
manner or to such extent as he may specify.”.

29 Amendment of section 82 of Cap. 28:01
Section 82 (“Binding nature of registered collective bargaining agreements’)

of the principal Act is amended by the insertion of the following subsection before
subsection (1)—

“(al) For the avoidance of doubt it is declared that—

(8 to secure just, equitable and satisfactory conditions of work in

conformity to section 65(4) of the Constitution, itisinthepublicinterest
that these conditions be uniformly established through asystem of free
collective bargaining established by law;

(b) by thisAct, every employer, employee, employers organisation, trade

union or federation thereof is free to engage in collective bargaining
by having the opportunity directly or indirectly under section 56 to
obtain representation in an employment council ;

accordingly, it shall not be alawful excuse for those who did not avail themselves
of the opportunity referred to in paragraph (b) to fail to abide by or claim not to be
bound by a coallective bargaining agreement freely negotiated for their industry.”.

30 Amendment of section 93 of Cap. 28:01

Section 93 (“Powers of labour officer”) of the principal Act is repealed and

substituted by the following section—

“93. Powers of labour officer

(1) A labour officer to whom a dispute or unfair labour practice
has been referred, or to whose attention it has come, shall attempt to
settle it through conciliation or, if agreed by the parties, by reference to
arbitration.

(2) If thedisputeor unfair labour practiceissettled by conciliation,
the labour officer shall record the settlement in writing, which shall be
registrable with the relevant court for enforcement upon default. The
certificate of settlement to enable enforcement shall be issued by the
labour officer and it shall have the effect for purposes of enforcement, of
acivil judgment of the appropriate court.

(3) If the dispute or unfair labour practice is not settled within
thirty days after the labour officer began to attempt to settle it under
subsection (1), the labour officer shall issue a certificate of no settlement
to the parties to the dispute or unfair labour practice.

(4) The partiesto adispute or unfair labour practice may agreeto
extend the period for conciliation of the dispute or unfair |abour practice
referred to in subsection (3).
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(5) After a labour officer has issued a certificate of no settlement,
the labour officer, upon consulting any labour officer who is senior to him
or her and to whom he or sheisresponsible in the areain which he or she
attempted to settle the dispute or unfair labour practice —

() shalreferthedisputetocompulsory arbitrationif thedispute
is a dispute of interest and the parties are engaged in an
essential service; or

(b) may, with the agreement of the parties, refer the dispute or
unfair labour practice to voluntary arbitration; or

(c) mayreferthedisputeor unfairlabour practicetocompul sory
arbitrationif thedisputeor unfair labour practiceisadispute
of right;

andtheprovisionsof section 98 shall apply to suchreferenceto compul sory
arbitration.

(6) If, in relation to any dispute —

(a) afteralabour officer has issued a certificate of no settlement
in relation to the dispute or unfair labour practice, it is not
possiblefor any reason to refer the dispute or unfair labour
practiceto compulsory arbitration asprovided in subsection
(5); or

(b) alabour officer refuses, for any reason, to issue a certificate
of no settlement in relation to any dispute or unfair labour
practiceafter theexpiry of theperiod allowedfor conciliation
under subsection (3) or any extension of that period under
subsection (4);

any party to the dispute may, in the time and manner prescribed, apply to
the Labour Court—

(i) forthedisputeor unfair labour practiceto bedisposed
of inaccordancewith paragraph (b) of subsection (2) of
section eighty-nine, inthe case of adispute of interest;
or

(if) for an order in terms of paragraph (c) of subsection
(2) of section eighty-nine, in the case of a dispute of
right.

(7) Whereadisputeor unfair labour practiceinvolvesan employer
which is a statutory corporation, statutory body or an entity wholly or
predominantly controlled by the State, the Minister responsible for that
body, corporation or entity shall be deemed to be a party on an equal
footing with such employer and accordingly isaparty to such dispute or
unfair labour practice.”.

31 Amendment of section 101 of Cap. 28:01

Section 101 (“Employment codes of conduct”) of the principal Act is amended —

(@) by theinsertion in subsection (1) after the word “manner prescribed” of
“and on payment of a prescribed fee”;

(b) by the insertion of the following proviso in subsection (5)—

“Provided that at the conclusion of such proceedings and
Notwithstanding anything to the contrary in an employment code, at
the instance of any party aggrieved by those proceedings may appea

257



No. 11

LLABOUR AMENDMENT

2023

to a labour officer within 30 days of the conclusion of the proceedings
whereupon the labour officer shall attempt to conciliate the dispute in
terms of section 93 or exercise any other power provided for in that
section.”;

(c) by the insertion after subsection 10—

“(12) Every registered employment code of conduct shall be
subject to review every five years, and the provisions of this section
shall apply with regards to the registration of areviewed employment
code of conduct.

(12) If after the lapse of the five years a registered employment
code of conduct has not been reviewed within three months of the
lapse of the five-year period the employment code of conduct shall be
deemed deregistered.”.

32 Amendment of section 109 Cap. 28:01
Section 109 (“Liability of persons engaged in unlawful collective action™) of the

principal Act is amended by the repeal of subsections (1) and (2) and the substitution
of the following subsections —

“(2) If aworkerscommittee, trade union, employers organisation or federation
of registered trade unions or employers organisations (hereinafter in this section
called a“responsible person”), or any individual employer or employee or group of
individual employers or employees, recommends, advises, encourages, threatens,
incites, commands, aids, procures, organises or engages, in any collective action
which is prohibited in terms of section 104(3), the responsible person, and every
official or office-bearer of the responsible person, or, as the case may be, individual
employer or employee or group of individual employers or employees, shall be
guilty of an offence and liable to—

(a) inthe case where collective action relates to an essential service, a fine
not exceeding level 14 or to imprisonment for a period not exceeding
five years or to both such fine and such imprisonment;

(b) in any other case, to a fine not exceeding level 14 or in the case of
failure to pay the fine to imprisonment not exceeding one year.

(2) Any person other than a person referred to in subsection (1) who
recommends, advises, encourages, threatens, incites, commands, aidsor procures any
collective action which is prohibited in terms of section 104(3), with the intention
or realising that there isrisk or possibility of bringing about such collective action,
shall be guilty of an offence and liable—

(a) in the case where collective action relates to an essential service, a fine
not exceeding level 14 or to imprisonment for a period not exceeding
five years or to both such fine and such imprisonment;

(b) in any other case, to a fine not exceeding level 14 or in the case of
failure to pay the fine to imprisonment not exceeding one year.

(The test referred to in section 15 of the Criminal Law (Codification and Reform) Act
[Chapter 9:23] shall apply to determining whether or not the person whose conduct
isinissue realised that there was arisk or possibility that his conduct might bring
about the collective action referred to in this subsection.)

33 Repeal of section 111 of Cap. 28:01

Section 111(* Cessation of collectivejob action”) of the principal Act isrepealed.
34 New section substituted for section 112 of Cap. 28:01

Section 112 (“ Offences under Part X111") of the principal Act isrepealed and the

following is substituted —
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“112 Offences under Part Xl
(1) Any person who contravenes or fails to comply with—
() section 104(3); or
(b) section 105; or
(c) adirection made in terms of section 106(2)(b); or
(d) theterms of adisposal order; or

shall be guilty of an offence and liable to—

(e) inthe case where collective action relates to an essential 5
service, a fine not exceeding level 14 or to imprisonment
for a period not exceeding five years or to both such fine
and such imprisonment;

(f) in any other case, to a fine not exceeding level 14 or in the
case of failure to pay the fine to imprisonment not exceeding
one year.

(2) When imposing any penalty or sentence upon conviction for
an offence in terms of subsection (1), the court shall take into account—

(@ thetermsof any show cause order or disposal order which
has been made relating to the offence concerned, and the
extent to which the convicted person has complied with it;
and

(b) theextenttowhichthedisputeconcerned hasbeenresolved.”.
35 Amendment of section 120 Cap. 28:01

Section 120 (“Investigation of trade unions and employers organizations”) of the
principle Act is amended —

(a) in subsection (7) by the deletion of “(or confirm the appointment of a
provisiona administrator pursuant to proviso (b))”;

(b) by the repeal of paragraph (b) in the proviso and substitution of —

“(b) pending determination by the Labour Court of an application to
appoint an administrator, the Minister may, if thereisareal risk
or possibility that unlessthe Minister makes such an appointment
the funds, property or records of the employment council will be
lost, disbursed or destroyed, appoint a provisional administrator
who shall exercise all the powers of substantive administrator
until the provisional administrator’s appointment is confirmed
by the Labour Court or some other person is appointed with the
leave of the Court as substantive administrator;”.

36 New section inserted in Cap. 28:01

The principal Act is amended by the insertion after section 127 of the following
and the subsequent section shall accordingly be renumbered.

“128 Transitional provisions

(1) Where a labour officer made a draft ruling in terms of section
93(5)(c) and for what reason, the draft ruling was not registered with the
L abour Courtintermsof section 93(5a) and (5b) of thereplaced provisions,
suchdraft ruling shall automatically bedeemedtobeajudgement or ruling
of the Labour Officer which for execution purposes shall be registered in
the appropriate court:
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Provided an employer shall have aright of appeal of the Labour
Court within 30 days after notice of registration.

(2) The quantum shall be calculated based on the currency in
which the judgement was made and payable in Zimbabwean currency at
the prevailing official rate.”.

37 Amendments to Cap. 28:01

The provisions of the principal Act set out in the first column of the Schedule are
amended to the extent specified opposite thereto in the second column of the Schedule.

SCHEDULE OF MINOR AMENDMENTS (Section 40)
Provision Extent of amendment

Section 2 in the definition of “equal remuneration” by
the deletion of “gender” and substitution of
“sex and gender”

by the deletion of “gender” wherever it occurs

Section 5 and substitution of “sex and gender”
by the insertion of “ within his district or
Section 63(2) province” after the phrase “employment

council”

by the deletion of “fourteen” and substitution

Section 104 (2)(a) of “seven”

by the deletion of “and after the holding of

Section 36(1) accreditation proceedings, if any,”.

. by the deletion of “thirty” and substitution

Section 39(3) w};th “fourteen”. g
by the deletion of paragraph (a);

Section 41 by the deletion in paragraph (c)(iii) “or
in relation to a trade union or employers
organization which is proposed to be
registered

Section 42 by the deletion of “thirty” and substitution

with “fourteen”.
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