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In pursuit of its constitutional mandate as provided for in section 152(2) of the Constitution of Zimbabwe, the Parliamentary Legal Committee (herein referred to as “the Committee”) considered the Maintenance of Peace and Order Bill [H. B. 3, of 2019].  The Committee held a breakfast meeting where a Consultant assisted the Committee in analysing the Bill.  The Committee proceeded to engage the Minister of Justice, Legal and Parliamentary Affairs (who was the Acting Minister of Home Affairs and Cultural Heritage at the time).  He was accompanied by the drafters of the Bill from the Attorney General’s Office and Officials from the Ministry of Home Affairs and Cultural Heritage.  During dialogue with the Minister, the Committee expressed concern over provisions it found to be unconstitutional.     
After deliberations, the Committee unanimously (4:0) resolved that an adverse report be issued in respect of the Bill, due to the following reasons: 
1. In terms of clause 3 of the Bill as read with the definition for regulating authority in Clause 2, Police officers in command of districts have been designated regulating authorities for the district that they are in charge of.  Clause 3(2) gives regulating authorities the power to limit the freedom of assembly and association.  This violates section 58 of the Constitution. It is the Committee’s view that the extent of the limitation can be rescued by section 86 of the Constitution, which in subsection (2) allows for the limitation of rights and freedoms to the extent that the limitation is “fair, reasonable, necessary and justifiable in a democratic society based on openness, justice, human dignity, equality and freedom”. Justice Malaba D.C.J. (as he then was) in the Chimakure case expressed that “excessive limitation of rights has the effect of decreasing the scope of the enjoyment of rights.”.  In exercising its regulatory powers, the regulating authorities have to give due regard to section 86 of the Constitution.  
2. Clause 4(2) of the Bill provides for the regulating authority to give notice of the temporary prohibition of possession of certain weapons within particular police districts.  This provision is restrictive in terms of dissemination of notice of prohibition.  The Committee found this to be in violation of section 62(1) and (2) of the Constitution, which state that—
              “(1) Every Zimbabwean citizen or permanent resident, including juristic persons and the Zimbabwean media, has the right of access to any information held by the State or by any institution or agency of government at every level, in so far as the information is required in the interests of public accountability.
              (2)	Every person, including the Zimbabwean media, has the right of access to any information held by any person, including the State, in so far as the information is required for the exercise or protection of a right.”.
The Committee reached this decision after having considered that people in rural areas may not have access to newspapers and public buildings.  A regulating authority may publish a notice of prohibition by the methods prescribed in the Bill.  However, people in rural areas who fail to see or hear the prohibition notice may easily find themselves slapped with a level five fine or imprisoned for six months or may incur both.  This sentence is harsh on an innocent citizen who may not have access to a newspaper, media or lives far away from public buildings. The Committee was of the opinion that the Bill should include dissemination of the notice through the traditional leader.    

3. Clause 4(3) of the Bill provides that an aggrieved individual should make an appeal to the Minister.  The Committee opined that this clause violates section 69(3) which gives the right to access to courts for resolution of any dispute, it reads as follows;
           “(3)	Every person has the right of access to the courts, or to some other     
       tribunal or forum established by law for the resolution of any dispute.”.

Recourse to the Minister is not practicable due to the fact that it goes against the basic tenets of natural justice.  The Committee was of the view that aggrieved persons should approach the Magistrate’s court nearest to them.  
4. Clauses 5 to8 of the Bill bar citizens from spontaneous and peaceful gatherings.   The view of the Committee is that this limits the rights to freedom of assembly and association, conscience and expression.  This is in contravention of sections 58 and 60 of the Constitution.   Accordingly, the Committee found it prudent that a clause should be inserted in the Bill to provide for spontaneous meetings.  
5. The Committee found the provisions of clause 7(5) of the Bill to be unnecessary and unreasonable in a democratic society.   The clause provides for the criminalisation for the failure to give notice of a gathering. It attracts an imprisonment sentence for a period of not more than one-year or a level 12 fine or both.  This is excessive for citizens exercising their fundamental rights accorded by the Constitution.  The intention of clause 7(5) is clearly to curtail the citizen’s right to freedom of expression and conscience.  In the case of Democratic Assembly for Restoration & Others v Saunyama N O & Others, the Constitutional Court held that protests serve as an expression and reminder of outrage, condemnation or support of policies or actions.  In light of this judgment and the Committee’s views regarding the criminalization of failure to give notice of gatherings, the Committee concluded that a fine would serve the required purpose.
6. Parliament is a public institution that is open to members of the public, for the reason that it is the place where elected representatives meet to consider and legislate on matters of public interest.  It is the Committee’s view that Clause 10 unreasonably limits the right to petition Parliament, as enshrined in section 149 of the Constitution. The Committee in reaching this decision noted that section 59 of the Constitution provides for peaceful demonstration and presentation of petitions.  To that end, the Standing Rules and Orders of both Houses of Parliament have made provision for the form and manner in which petitions are to be received. Parliament must adhere to its own rules as was declared in the case of Biti and Another v the Minister of Justice (2002). In tandem with the foregoing it is the Committee’s view that Parliament is responsible for its own internal affairs as asserted by Dumbutshena C.J. in the case of Smith v Mutasa. 
7. Clause 12 places civil liability on the convenor for damages or injuries occasioned by any disorder or breach of peace occurring at a gathering.   The Committee found this to be too broad and an invasion of the freedom of assembly and association as enunciated in section 58 of the Constitution.  

8. 	Clause 14 requires every person over the age of 18 years to carry an identity document which must be produced on request by the police.  Failure to produce the identity document within seven days attracts a fine not exceeding level three.  This practice is a remnant from the oppressive colonial laws and must be done away with, in the Committee’s opinion. The Committee also thought that the requirement to carry identity documents inhibits freedom of movement provided for in section 66(2)(a) of the Constitution which states that “Every Zimbabwean citizen and everyone else who is legally in Zimbabwe has the right to move freely within Zimbabwe;”.
9. Clause 21 of the Bill provides for a summary trial, barring the accused from access to a court with the requisite jurisdiction, and this is unconstitutional.  This goes against the principles of natural justice and the right to be heard.  A trial should follow due process, where the accused is given a chance to explain their side, gather evidence and make adequate preparations for the trial.   The clause violates section 69 of the Constitution which provides the right to a fair hearing. Offenders should be taken through the process of a proper trial in a court of law, with the requisite jurisdiction. In the case of Munhumeso Justice Gubbay C.J. said the following: “the test in determining whether an enactment infringes a fundamental freedom is to examine its effect and not its object or subject matter.”.
In conclusion, it is fundamental that the provisions of such an enactment must not only be seen to be conforming, but must actually conform to the principles of the rule of law in the eyes of the domestic, as well as the international communities.  The Committee is of the view that in order to secure the constitutional rights of citizens, there must be a concerted campaign to ensure that the fundamental rights of citizens are not unnecessarily infringed. 
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